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TRANSCRI PT OF PROCEEDI NGS

HON JUSTI CE ROBERTSON: Can we just check who we have

appearances fromthis afternoon. M Scholtens, you are

still here as Counsel Assisting?

M5 SCHOLTENS: | am Sir.

M5 McDONALD: | appear with M Boldt for the Conmi ssioner of
Pol i ce.

MR DAVI DSON:  Davi dson, Sir, Police Managers Guild, and
assi sting, Earle Cooper.
HON JUSTI CE ROBERTSON: Thank you, M Davi dson.
MR FELTHAM  Sinon Feltham Police Associ ation.
MR UPTON: M Upton for the Police Conplaints Authority, Sir.
HON JUSTI CE ROBERTSON: Are there any other appearances that
anyone wi shes to have recognised? (No further
appear ances).

This public sitting has been scheduled in order that
we mght get an up-to-date report as to the sort of issues
whi ch the Commi ssion has been alluding to for 12 nonths
now and in respect of which there appears to have been
some novenent since we |ast net.

I think perhaps the greatest assistance would be,
Ms McDonald, if you were able to advise what information
is in the public arena which inpinges upon or affects the
wor k of this Commi ssion?

M5 McDONALD: Yes certainly, Sir. There have been arrests of
M Shipton, M Schollumand M Rickards. That occurred on
16 March this year and that is in relation to the
al | egations of Ms Nichol as.
M Ogle was charged on the 6th of August | ast

year in relation to the Kaitaia natter and | inmegine, Sir,



the normal position would apply with respect of
publication of the conplainant's nanme in relation to that
matter.

HON JUSTI CE ROBERTSON: The statutory prohibition will apply
unl ess it has been specifically anmended in any way.

M5 McDONALD: That's right and | don't understand that to have
happened.

As far as | amaware, Sir, there are no other ongoing
inquiries into matters which would fall within your Terns
of Reference beyond sone residual inquiries that relate to
the N cholas matter. Beyond that, Sir, | amnot in a
position to take the matter any further

HON JUSTI CE ROBERTSON: And in respect of the matters where
peopl e were arrested | ast week (I was not in New Zeal and)
but ny understanding is that orders were nade suppressing
all information relating to charges and anythi ng ot her
than the nanes of those charged and the fact that the
all eged of fending in some way was connected to
Ms Ni chol as?

M5 McDONALD: That's correct, Sir, yes

HON JUSTI CE ROBERTSON:  And in respect of the situation in
Nort hl and, there are no suppression orders of any sort
t here?

MS McDONALD:  (Nods) .

HON JUSTI CE ROBERTSON: Whether there are other matters in
respect of which suppression orders exist, it would be a
matter upon which we woul d need to specul ate as to whet her
they were in any way relevant to this Conm ssion?

M5 McDONALD: Yes, | think that's correct, Sir, yes

HON JUSTI CE ROBERTSON: Thank you, Ms MDonal d.

Vel l, | suppose that one can say that we have nade



sone progress in that we now are aware and have sone
i nformati on about some charging but the issues which have
been reiterated by us fromtinme to tine continue to act as
a real problem

I note that in the ruling on the 27th of August we
sai d:

"As agai nst that |egal backdrop, we find ourselves in
the position where we can have no current assuredness as
to where matters are in respect of the Police
i nvestigations or charges arising fromthem"

We then went on to tal k about the probl ens which
are inherent in us entering into areas which are still
subject to investigation or in respect of which charges
have been I aid.

One of the real difficulties which we apprehend is
that so long as there are suppression orders in place in
crimnal Courts, and so long as we do not know whet her
there are ongoing investigations, the caution and the
concern which we have expressed in the past have not been
entirely alleviated

There does appear to have arisen in sone places an
apprehensi on that Dane Margaret and | are of the view that
if some people have been charged there are no |longer natters
of concern to the Conmission of Inquiry. Nothing could be
further fromthe truth. The only issue which arises is
whet her the Conmmission of Inquiry can lawfully and
responsibly carry out its work sinultaneously with the
processes of charges in the crimnal Courts

We have advanced at this stage to the position where

we at |east know that there are sone crimnal charges



whi ch i mpi nge upon areas which are within our Terns of
Ref erence as wel |.

| woul d hope that we could obtain further clarity
with regard to the totality of the position. W have said
on a nunber of occasions we need to be sure that anything
whi ch we do does not have the potential to put at risk
proper process and fair hearing in respect of crininal
trials. There could be nothing nore danmagi ng than the
actions in good faith of this Conmission |eading to a
situation where trials were aborted or stayed because of
an apprehensi on of contam nation by reason of our
activities.

We, of course, are particularly conscious of the fact
that there are many people who, as a result of the setting
up of this Conmission, took what in nany cases was a very
brave step, of putting up their hands and indicating that
there were outstanding grievances which they wanted to
have considered. W have never |ost sight of their
particular plight and need.

It appears that we are noving towards the position
where a degree of confidence will exist as to those areas
in which there are or will be crininal charges laid and
that leads to the issues of whether we can in any way | ook
at those matters. As | apprehend what | have
substantially heard from counsel, there appears to be a
clear najority, if not a consensus, that those matters
must remain off limts to the Commission until the
crimnal process is over. However, it is inmportant that we
get confirmation of that at an appropriate tine in an
appropri ate way.

There is then the issue of other matters which have



come to attention. Issues with regard to themw Il have to

be faced and considered. |Included anpng those are whet her

there can be ongoing enquiry into those matters at the sane
time as the prosecutions are proceeding, and if that is to

occur whether it will be necessary for those matters to be

heard w t hout any reporting, whether in the presence of the
nmedia or in totally secret hearing.

And, rather nmore inportantly, even if the matters are
dealt with in that way, whether the Conm ssion could
upon the conpeting evidence which it will inevitably hear
from those who have conpl ai ned and have a sense of grievance
and police officers and those associ ated with them agai nst
whom t he conpl ai nts have been nade, and those involved in the
processes which were undertaken at an earlier stage

What exercises us is the extent to which it would
be possible to conpartnentalise those matters. |f one
careful ly analyses the Terns of Reference, there are two
| evel s. They are of equal inportance but they have a
di fferent perspective about them

One is the position of individual wonen and nmen, and
I enconpass with that wonmen and nen who have nade
conpl ai nts and wonmen and nen agai nst whom conpl ai nts have
been made. For themthe focus is naturally and
under st andably upon the particular incident, what did or
did not occur with regard to it.

The ot her aspect of the Commission's task is an
assessnment of the operational mlieu, the culture, the
environnent in which these things occurred. It appears
to us, at least wi thout hearing argument to the contrary,

that it would be inpossible and certainly irresponsible to



endeavour to nmake any determ nations with regard to those
wi der issues unless and until there has been an investigation
of all matters, and that nust necessarily include those in
respect of which criminal prosecutions are nowin train or
may soon be in train.

So, the sort of questions which nmust arise is, do we
nore readily assist those who are affected at either or
both levels by trying to do some pieceneal work (some
staggered work) or is the inevitable conclusion, not that
t hi s Conmi ssion should have its Terns of Reference revoked
but the timng of its work be made to synchronise with the
crimnal processes which have now begun?

Dame Margaret and | have no doubt that these are
difficult and wei ghty questions and that there are not
sinpl e and absol ute answers which arise in respect of them
But the point has been reached where we nust nake an
assessnment (having had the advantage of assistance fromall
who have an interest) in determ ning how we go forward. Wat
we need particular assistance fromin every regard is an
operational systemwhich will ensure the integrity of the
crimnal process, the integrity of our operation, adherence
to fundanmental principles and the acknow edgnent of the needs
of individuals who are affected by what is going on.

Wth that in mind, we are of the view that we should
convene a special hearing on Friday the 22nd of April at
9.30 aam W invite witten subnmissions, they will need to
be filed at our offices by Friday the 15th of April and they
shoul d address in hard, cold, practical terms the issue of how
this Conmmi ssion pursues its brief at the sane tine as crimnal
processes are goi ng on.

It is of no assistance to Dane Margaret or nyself to



sinply hear that there is a desire that nothing stop and
that things be done quickly. Wat is nowcalled for is
sone reality check as to howin a real world situation
that can be achi eved without contam nation and without the
purity of crimnal processes being affected in any adverse
way
Does any counsel have any questions with regard to

the assistance we are seeking and the course of action
whi ch we are proposing?

M5 McDONALD: No, Sir.

HON JUSTI CE ROBERTSON. I n the back row?

MR UPTON:  No thank you, Your Honour

HON JUSTI CE ROBERTSON: Ms Schol tens, any other matter which
you Wi sh to draw to our attention?

M5 SCHOLTENS: No, Sir

HON JUSTI CE ROBERTSON: Well, we regret that this will be a
further delay but it is essential that we nove with
careful and deliberate speed only. Once danmge is done in
an area as sensitive as this, it can never be retrieved.
W all need to ensure that because what we do can have an
effect on the rights and responsibilities of everybody who
is touched by the matters before us.

We will accordingly adjourn until the 22nd of April.

Hearing adjourned at 2.30 p. m



